SECTION 3.2

Iran and the Nuclear Fuel-cycle
MICHAEL SPIES
RECOMMENDATIONS OF THE WMD COMMISSION
Recommendation 3: To enhance the effectiveness of the nuclear non-proliferation regime, all Non-Proliferation Treaty
non-nuclear-weapon states parties should accept comprehensive safeguards as strengthened by the International Atomic
Energy Agency Additional Protocol.
Recommendation 6: Negotiations must be continued to induce
Iran to suspend any sensitive fuel-cycle-related activities and
ratify the 1997 Additional Protocol and resume full cooperation
with the International Atomic Energy Agency in order to
avoid an increase in tensions and to improve the outlook for
the common aim of establishing a Middle East zone free of
weapons of mass destruction. The international community
DQG,UDQVKRXOGEXLOGPXWXDOFRQ¿GHQFHWKURXJKPHDVXUHVWKDW
should include: reliable assurance regarding the supply of fuelcycle services; suspending or renouncing sensitive fuel-cycle
activities for a prolonged period of time by all states in the
Middle East; assurances against attacks and subversion aiming
at regime change; and facilitation of international trade and
investment.
Recommendation 8: States should make active use of the IAEA
as a forum for exploring various ways to reduce proliferation
risks connected with the nuclear fuel cycle, such as proposals
for an international fuel bank; internationally safeguarded
regional centres offering fuel-cycle services, including spentfuel repositories; and the creation of a fuel-cycle system built
on the concept that a few ‘fuel-cycle states’ will lease nuclear
fuel to states that forgo enrichment and reprocessing activities.

Iran’s standoff with the West over its uranium enrichment program has
brought the risks associated with the nuclear fuel-cycle to the forefront of the
international agenda. The Iran situation underscores a fundamental problem
with the NPT, namely its near absolute guarantee on the right to develop
nuclear technology. The delicate balance between the rights and obligations
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RI 137 VWDWHV SDUWLHV XOWLPDWHO\ OLPLWV YHUL¿FDWLRQ DQG HQIRUFHPHQW RI WKH
WUHDW\7KLV XQVWDEOH VLWXDWLRQ KDV OHG PDQ\ WR TXHVWLRQ WKH HI¿FDF\ RI WKH
VDIHJXDUGVDQGOHYHORIFRQ¿GHQFHSURYLGHGE\WKH,QWHUQDWLRQDO$WRPLF(Qergy Agency (IAEA).
Weapons of Terror observes that the lack of a standing executive body or
VHFUHWDULDWZLWKLQWKH137IUDPHZRUNSUHVHQWVDVHULRXVLQVWLWXWLRQDOGH¿FLW
hampering efforts to enforce nuclear non-proliferation norms.1 The WMD
Commission recognizes that the risks associated with the proliferation of
nuclear fuel-cycle technology are not exclusive to the Iran situation, but represent a global problem necessitating a global solution. However, the Commission does not suggest what that solution should be, and goes only as far
as advocating that various proposals should be considered within the context
of the IAEA.2 In our view, the best course is to seek to end the spread of new
national nuclear fuel production facilities, and to phase out existing non-international facilities, including in the weapon-possessing states.
The international community faces a situation in which a state has been
found to be in non-compliance with requirements of the nuclear non-proliferation regime.3 International inspectors have chronicled an 18 year history
of reporting violations and clandestine nuclear activities in Iran related to the
development of nuclear fuel-cycle technologies.4)RUPDQ\VWDWHVWKHVH¿QGLQJVKDYHOHGWRDQDEVHQFHRIFRQ¿GHQFHLQWKHH[FOXVLYHO\SHDFHIXOQDWXUHRI
,UDQ¶VQXFOHDUSURJUDP'HVSLWHWKHVH¿QGLQJVDQGFRQFHUQVWKDWLWLVVHFUHWO\
pursuing nuclear weapons, Iran forges ahead with plans to develop a full
indigenous nuclear fuel-cycle.5 The example of Iran underscores problems
inherent in the NPT framework and in the use and spread of nuclear power.
Therefore, in order to prevent the inevitable reoccurrence of such crises in
the future, the present situation with Iran should be used as impetus toward
addressing the shortcomings of the NPT regime in all its aspects, based on
the principles of non-discrimination and undiminished physical, energy and
economic security for all.
The Inalienable Right to Nuclear Technology
Throughout the latent crisis over its nuclear program, Iran has adamantly
asserted that its development of uranium enrichment capabilities is part of its
“inalienable right to nuclear technology for peaceful purposes,” guaranteed
by Article IV of the NPT. The NPT attempts to balance the rights and obligations of non-nuclear-weapons states parties. Article IV.1 provides that:
Nothing in this Treaty shall be interpreted as affecting the inalienable
right of all the Parties to the Treaty to develop research, production
and use of nuclear energy for peaceful purposes without discrimination and in conformity with articles I and II of this Treaty.
Article IV is interpreted to allow all states to develop the full nuclear
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fuel-cycle without restriction.6 It is crucial to note that it is not a right granted
by the NPT, but rather a right inherent in state sovereignty and recognized
by the NPT, subject to the obligation not to “manufacture” nuclear weapons.
The WMD report cautions against selective reinterpretation of Article IV that
would restrict or deny the right to the nuclear fuel-cycle. This would create a
world split between nuclear “haves” and “have-nots,” a position the Commission notes “would hardly get broad support” from the international community.7 As discussed in section 3.1, any civilian nuclear fuel-cycle facility can
be also used to produce nuclear material for nuclear weapons. Thus any state
pursuing an advanced nuclear fuel-cycle capacity also attains the capacity
to produce material for a nuclear arsenal.8 However, the strong language in
$UWLFOH,9GLUHFWO\OLPLWVWKHVFRSHRIYHUL¿FDWLRQDQGHQIRUFHPHQWPHDVXUHV
permitted by the treaty, and supports a right to develop an industrial nuclear
capacity up to the threshold of nuclear weapons status.
The necessity of maintaining balance between the rights and obligations
RI VWDWHV SDUWLHV SUHVHQWV JUHDW GLI¿FXOW\ LQ PDWWHUV RI FRPSOLDQFH DVVHVVment and enforcement. These concerns translate into an extensive gray area
between peaceful and non-peaceful activities in circumstances of safeguards
and treaty violations. By the terms of Article IV, for a non-nuclear weapon
state party, the right to nuclear technology only becomes forfeit if the state
has violated Article II, which prohibits manufacture of nuclear weapons.9
The safeguards provided for in Article III, and which form the backbone of
YHUL¿FDWLRQDQGFRPSOLDQFHDVVHVVPHQWXQGHUWKH137RQO\LQGLUHFWO\YHULI\
compliance with the Article II obligation. These safeguards deal exclusively
with the disposition of nuclear materials, creating obligations beyond barring
the acquisition of weapons, applicable only to the non-nuclear weapons states
parties. Based on the text of the NPT, it can be and is argued that a state like
Iran that violates safeguards requirements in material and ongoing ways by
not reporting nuclear activities does not jeopardize its Article IV rights so
long as there is no uncertainty about whether nuclear materials have been
diverted to weapons programs.

Verifying Article II of the NPT
Article II of the NPT provides:
Each non-nuclear-weapon State Party to the Treaty undertakes not to receive the transfer from any transferor
whatsoever of nuclear weapons or other nuclear explosive
devices or of control over such weapons or explosive devices directly, or indirectly; not to manufacture or otherwise acquire nuclear weapons or other nuclear explosive
Continued on next page
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devices; and not to seek or receive any assistance in the
manufacture of nuclear weapons or other nuclear explosive
devices.
During the negotiation of the NPT, some parties remarked that
the terms “manufacture” and “acquire” suggest a completed nuclear
explosive device. If this interpretation were accepted it would allow
non-nuclear weapons states to construct all the parts of a nuclear
H[SORVLYHZLWKRXWDVVHPEOLQJWKH¿QLVKHGGHYLFHZKLOHUHPDLQLQJ
within the bounds of the treaty.15HJDUGOHVVRIWKHODFNRIDGH¿QLtive interpretation of “manufacture,” the prevailing interpretation of
Article II is that the many activities a state must undertake to eventually construct a nuclear explosive, thereby indicating non-compliDQFHZLWK$UWLFOH,,ZRXOGQHFHVVDULO\LQYROYHYLRODWLRQRIVSHFL¿F
provisions in Article III.2
During the 2005 NPT Review Conference the U.S. delegation
noted, “in an extreme case, an NPT party might have manufactured
an entire mockup of the non-nuclear shell of a nuclear explosive,
while continuing to observe its safeguards obligations on all nuclear
material.”3 U.S. representative Jackie Sanders suggested a list of
activities of concern which would indicate an “intent” to manufacture a nuclear weapon in violation of Article II. These activities include:
…seeking certain fuel cycle facilities of direct relevance to
nuclear weapons, such as enrichment or reprocessing, with
QR FOHDU HFRQRPLF RU SHDFHIXO MXVWL¿FDWLRQ FODQGHVWLQH
facilities and procurements; committing safeguards violations and failing to cooperation with the IAEA to remedy
them; and using denial and deception tactics to conceal
nuclear-related activities.4
Despite the reasonable case for the need of criteria to assess
compliance with Article II, as discussed in this section, the inherent
nature of nuclear energy, the balance of rights and obligations in the
NPT, and the particular circumstance and purpose of any given nuclear program are serious obstacles to straightforward compliance
assessment. It is conceivable for a state to engage in the activities
listed above without necessarily driving toward acquiring nuclear
weapons. The same fuel cycle facilities used in a civilian program,
which all states are entitled to pursue under the NPT, can be used
in a weapons program. The criteria suggested by Sanders appear
Continued on next page
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ODUJHO\JHDUHGWRZDUGWKHVSHFL¿FFDVHRI,UDQDQGLWVQXFOHDUSURgram. Thus, these criteria may not represent an attempt to elucidate
DGH¿QLWLYHDQGXQLYHUVDOLQWHUSUHWDWLRQRI$UWLFOH,,EXWUDWKHUDQ
attempt to advance U.S. policy against Iran.

____________________
1
2
3

4

Mohamed I. Shaker, The Nuclear Non-Proliferation Treaty: Origin
and Implementation, Oceana Publications, London, 1980, p. 250.
Id., p. 251.
Ambassador Jackie W. Sanders, Special Representative of the
President for the Nonproliferation of Nuclear Weapons, Statement to
the 2005 Review Conference of the Treaty on the Nonproliferation of
Nuclear Weapons, New York, May 19, 2005. Online at http://www.
reachingcriticalwill.org/legal/npt/RevCon05/MCI/USA19.pdf.
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This argument could be undermined by a broad interpretation of a provision of the Principles and Objectives for Non-Proliferation and Disarmament
DGRSWHGE\137VWDWHVSDUWLHVLQFRQQHFWLRQZLWKWKHLQGH¿QLWHH[WHQVLRQRI
the NPT in 1995:
Particular importance should be attached to ensuring the exercise of
the inalienable right of all the parties to the Treaty and to develop research, production and use of nuclear energy for peaceful purposes
without discrimination and in conformity with articles I, II as well
as III of the Treaty.10
The Principles and Objectives are regarded as “political,” not “legal”
commitments, but nonetheless provide guidance as to how the NPT should be
implemented and interpreted under Article 31 of the Vienna Convention on
WKH/DZRI7UHDWLHV)XUWKHUPRUHWKLVSURYLVLRQZDVUHDI¿UPHGLQWKH)LQDO
Document of the 2000 NPT Review Conference.11 However, the standing of
the Principles and Objectives and the 2000 Final Document has been eroded
E\WKHIDLOXUHRIWKHZHDSRQVWDWHVLQSDUWLFXODUWKH8QLWHG6WDWHVWRIXO¿OO
disarmament-related commitments recorded in those same documents. Yet
the United States has been the main proponent of the contention that Iran has
forfeited Article IV rights due to its violation of safeguards reporting requirements, although without relying on the 1995 and 2000 outcomes.12
The Limitations of Compliance Assessment and Enforcement
)RUHDFKVWDWHLPSOHPHQWLQJVDIHJXDUGVWKH,$($DQQXDOO\FHUWL¿HVWKDW
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no declared nuclear material have been diverted to military use.13 The conclusion that no diversion has occurred establishes that the state in question is in
compliance with its basic safeguards undertaking to not divert nuclear material to non-peaceful purposes. Such a conclusion further indicates that the
state is in compliance with its obligation under Article III of the NPT to apply
and follow safeguards procedures. For states that implement the Additional
3URWRFROWKH,$($DQQXDOO\FHUWL¿HVWKHDEVHQFHRIXQGHFODUHGQXFOHDUPDterials or activities.14'UDZLQJWKHFRQFOXVLRQIRUWKH¿UVWWLPHWKDWWKHUHDUH
no undeclared nuclear activities takes a great deal of time for all states in any
circumstance, as the IAEA has remarked in its assessments of Iran’s safeguards status.15 As an example, Japan’s additional protocol entered into force
LQ\HWWKH,$($FRQ¿UPHGWKHDEVHQFHRIXQGHFODUHGQXFOHDUDFWLYLWLHV
LQ-DSDQIRUWKH¿UVWWLPHLQ16 As of the latest annual IAEA Safeguards
Report, of the 70 states where both the NPT safeguards and the additional
protocol are implemented, in only 24 of these states has the IAEA concluded
the absence of undeclared nuclear activity.17
The IAEA safeguards compliance assessment mechanism is diffused and
spread out among the various organs of the Agency. If, during the course of
WKHLU YHUL¿FDWLRQ DFWLYLWLHV WKH$JHQF\¶V LQVSHFWRUV GHWHUPLQH WKDW QXFOHDU
material has been diverted to use in weapons or other unknown use, they are
obligated to notify the Director General who in turn submits a report to the
Agency’s Board of Governors. Per its authority under the Safeguards Agreement, the IAEA Board may report a state to the Security Council only if it
¿QGVWKDWEDVHGRQWKHUHSRUWIURPWKH'LUHFWRU*HQHUDOLWFDQQRWEHDVVXUHG
that the state has not diverted nuclear material for non-peaceful purposes.18
This provision makes clear that the only relevant consideration behind a
¿QGLQJRIQRQFRPSOLDQFHLQWKHFRQWH[WRIVDIHJXDUGVLVWKHGLYHUVLRQRI
nuclear materials for military purposes. Any other breach of the safeguards
agreement can only amount to non-compliance as far as it affects the Board’s
ability to verify there has been no diversion.
The WMD Commission observes that “the NPT is the weakest of the
treaties on WMD in terms of provisions about implementation.”19 Except for
the general Article IV stipulation that the rights of states to develop nuclear
technology is contingent on their compliance with Articles I and II, measures
for effective enforcement are lacking from the NPT, the safeguards system,
and the IAEA Statute. The NPT lacks a standing secretariat or any other body
with the competence to assess compliance with the treaty’s objectives. Furthermore, the Commission notes “the IAEA and its Board of Governors are
not the secretariat of the treaty,” and its authority is thus limited to overseeing safeguards, not compliance with the NPT.20 As noted, the IAEA Board
of Governors does have the limited power of denying states assistance and
rights and privileges as members of the IAEA system (see box).
7KH137VWDWHVSDUWLHVPHHWRQO\HYHU\¿YH\HDUVWRUHYLHZWKHLPSOHmentation of the treaty. As the WMD Commission notes, “the NPT has no
provisions for consultations or special meetings of the parties to consider
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cases of possible non-compliance or withdrawal.”21,IVWDWHVFRXOG¿QGWKH
means to avoid the usual procedure of consensus, the states parties could
condemn non-compliant states and call upon all states to apply sanctions.
Although such an approach is not expressly provided for in the NPT, as it is
in the Chemical Weapons Convention, it arguably falls within the discretion
of NPT states parties acting collectively. However, there have been no such
actions to date, nor have there been efforts to take such actions.
Thus, at present it falls to the UN Security Council to take up the issue
of compliance enforcement. The Council has the power, granted by the UN
Charter, not only to call for sanctions, but to require states to apply them. It
can also authorize or direct the use of military force to enforce its decisions.
However, the mandate of the Council is traditionally understood to limit its
authority to situations that present or may lead to a threat to international
peace and security. As further explained in section 1.2, while the Council
remains the backstop of the non-proliferation regime, the NPT states parties
should develop mechanisms for effectively addressing non-compliance issues. In particular, there is a need for a mechanism to deal with violations that
do not rise to the level of a threat to the peace. But the development of such
measures will require trust that could only be generated by compliance with
disarmament requirements on the part of the world’s most powerful states.

Authority and Limitations of the IAEA Board
On the matter of enforcement the IAEA Board only has very
limited authority to proactively respond to actual or suspected cases
of non-compliance involving the diversion of nuclear materials.
Under the Safeguards Agreement the Board may call upon a state
to take immediate action, when it deems such steps are necessary
to prevent the diversion of nuclear material.1 Yet, such a call would
not be legally binding. If a state fails to heed a such a call, the Board
would be left to its own judgment, based upon the report of the
Director General, to determine whether or not it is “able to verify
that there has been no diversion of nuclear material.”2
If the Board is unable to determine there has been no diversion,
in addition to reporting the matter to the UN Security Council, it
may call upon the state to take corrective measures. If the noncompliant state fails to enact the corrective actions called for, the
Board may either suspend any assistance to the state or suspend the
state “from the exercise of the privileges and rights of membership”
under the IAEA Statute.3
Separately, Article III.B.4 of the Statute provides that “if in
connection with the activities of the Agency there should arise quesContinued on next page
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tions that are within the competence of the Security Council, the
Agency shall notify the Security Council, as the organ bearing
the main responsibility for the maintenance of international peace
DQG VHFXULW\´ :KLOH WKLV SURYLVLRQ GRHV QRW UHTXLUH D ¿QGLQJ RI
non-compliance with safeguards, its proper application would
naturally be interpreted in light of the Safeguards Agreement and
other provisions of the IAEA Statute. Thus any basis for reporting a
matter to the Security Council, other than diversion or uncertainty,
ZRXOGUHTXLUHMXVWL¿FDWLRQ
As we have seen in the matter of Iran, the Board has some innovative potential to enact coercive measures in response to cases of concern that do not involve diversion of nuclear materials.
6SHFL¿FDOO\LQGHFLGLQJZKHWKHUWRDSSURYHDQ\UHTXHVWPDGHE\
a member state for a technical cooperation project, the Board may
consider any such matter it may deem relevant, a catch-all phrase
that in effect leaves the matter entirely to the conceivably arbitrary
judgment of the Board.4 Though such a mechanism could easily be
susceptible to political abuse, it gives the Board some leverage over
member states by allowing it to obstruct a key membership priviOHJHSURYLGHGLWPDNHVVRPHMXVWL¿FDWLRQWKDWLVUHDVRQDEOHHQRXJK
to secure a majority vote.
In cases where a state has persistently violated the provisions of the Statute or conditions related to a project, but that do
not involve diversion, it is also possible for the Board to vote
by simple majority to recommend for a state to have its member rights and privileges suspended.5 In order to enact the suspension, the General Conference, consisting of the entire membership of the IAEA, which meets only once a year in the
fall, would have to approve the measure by a two-thirds vote.
____________________
1
2
3
4
5

INFCIRC/153, paragraph 18.
Id., paragraph 19.
IAEA Statute, Article XII.C.
Id., Article XI.E.7.
Id., Article XIX.B.

The Case of Iran
The steady escalation of the Iran nuclear situation began in fall 2005.
After two years of ineffectual negotiations between Iran and the E3 (France,
Germany, UK) intended to achieve a political solution, Iran broke from the
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negotiations and resumed uranium processing work. In September 2005 the
,$($%RDUGUHVSRQGHGE\DGRSWLQJDUHVROXWLRQ¿QGLQJ³WKDW,UDQ¶V PDQ\
failures and breaches of its obligations to comply with its NPT Safeguards
Agreement, as detailed in [IAEA document] GOV/2003/75, constitute non
compliance in the context of Article XII.C of the Agency’s Statute.”22
Stretching the law and squandering diplomacy. The language of the
%RDUG¶V ¿QGLQJ LV QRW FRQVLVWHQW ZLWK WKH ,$($ 6WDWXWH$ ¿QGLQJ RI QRQ
compliance, as the term is used in Article XII.C, pertains to circumstances
when nuclear material provided in an Agency project has been diverted for
military purposes, for health and safety violations, or any other condition
of an Agency project proscribed by agreement. Although Iran has several
ongoing projects with the IAEA, including assistance in preparations for the
nuclear power plant at Bushehr, the IAEA has not accused Iran of diverting
nuclear material from any project. Nor has it been accused of any safety and
health violations or of any other infraction of any condition stipulated in any
DJUHHPHQWSHUWDLQLQJWRDQ,$($SURMHFW7KHUHIRUHWKH¿QGLQJRIQRQFRPpliance made by the Board is vague and has no basis in the IAEA Statute.
)XUWKHUPRUH WKH %RDUG¶V ¿QGLQJ WKDW ,UDQ¶V SROLF\ RI FRQFHDOPHQW
“resulted in many breaches of its obligation to comply,” with its Safeguards
Agreement, based on an 18 year history of safeguards reporting violations
by Iran, does not satisfy the criteria in the Safeguards Agreement allowing
for the Agency to report the matter to the UN Security Council.23 Iran’s
Safeguards Agreement provides that the Board may report a matter to the
6HFXULW\&RXQFLORQO\LILW¿QGVWKDWEDVHGRQWKHUHSRUWIURPWKH'LUHFWRU
General, “it cannot be assured that Iran has not diverted nuclear material for
non-peaceful purpose.”24 In fact, the Director General reported to the Board
in November 2004, and again in September 2005, that all declared nuclear
activities and material in Iran had been accounted for and therefore there has
been no diversion of material to unknown use or use in weapons.25
7KH UHVROXWLRQ ZDV RQ ¿UPHU JURXQG LQ WKH VHFRQG UHDVRQ JLYHQ DV D
basis for reporting the matter to the Security Council.26 Using language from
Article III of the IAEA Statute, the resolution stated that the Board:
Finds also that the history of concealment of Iran’s nuclear activities referred to in the Director General’s report, the nature of these
activities, issues brought to light in the course of the Agency’s veri¿FDWLRQRIGHFODUDWLRQVPDGHE\,UDQVLQFH6HSWHPEHUDQGWKH
UHVXOWLQJDEVHQFHRIFRQ¿GHQFHWKDW,UDQ¶VQXFOHDUSURJUDPPHLVH[clusively for peaceful purposes have given rise to questions that are
within the competence of the Security Council, as the organ bearing
the main responsibility for the maintenance of international peace
and security;27
+RZHYHULWZDVWKH¿UVW¿QGLQJUHJDUGLQJQRQFRPSOLDQFHQRWWKHVHFond, that has been emphasized as the basis for referring the matter to the
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Security Council.
'HVSLWH WKH TXHVWLRQV VXUURXQGLQJ WKH ³QRQFRPSOLDQFH´ ¿QGLQJ LW
is clear that, at the very least, Iran’s concealment of activities resulted in
violations of its Safeguards Agreement. Absent evidence of a weapons
program, which the IAEA has not uncovered to date, and absent the diversion
RI QXFOHDU PDWHULDOV LW UHPDLQV GLI¿FXOW WR DUJXH WKDW ,UDQ KDV IRUIHLWHG LWV
rights under Article IV of the NPT. Nonetheless, when Iran’s pattern of
concealment of nuclear activities came to light in 2003 a case could have
been made that Iran should have been denied the right to pursue enrichment
or reprocessing capabilities until it had regained the trust of the world. The
case is strengthened by the commitment made by NPT states parties in 1995,
DQG UHDI¿UPHG LQ  WR PDNH WKH REOLJDWLRQ RI DOO VWDWHV WR LPSOHPHQW
the Article IV rights contingent on compliance with Article III. However,
that was not the path taken. Instead the EU undertook negotiations with Iran
intended to achieve “objective guarantees that Iran’s nuclear programme is
H[FOXVLYHO\IRUSHDFHIXOSXUSRVHV´DQGWR³HTXDOO\SURYLGH¿UPJXDUDQWHHVRQ
QXFOHDUWHFKQRORJLFDODQGHFRQRPLFFRRSHUDWLRQDQG¿UPFRPPLWPHQWVRQ
security issues.”28 Iran had agreed to suspend its enrichment and reprocessing
activities on a voluntary, non-legally binding basis throughout the duration of
the now-defunct negotiations.
For its part Iran had offered to accept an extremely intrusive safeguard
DQGYHUL¿FDWLRQUHJLPHQIDUEH\RQGZKDWLVUHTXLUHGE\WKH$GGLWLRQDO3URtocol. Iran’s March 23, 2005 offer to the EU included the continuous on-site
presence of IAEA inspectors at its nuclear fuel-cycle sites, ceilings on the
level of enrichment, limiting the extent of its fuel-cycle to only the needs of
its power reactors, and binding national legislation prohibiting the development of nuclear weapons.29 In Iran’s estimation these provisions would have
EHHQVXI¿FLHQWWRREMHFWLYHO\JXDUDQWHHWKHSHDFHIXOQDWXUHRILWVQXFOHDUSURgram. However, as a necessary condition to maintain the support for the United States in the negotiating effort, the only objective guarantee acceptable to
the E3 states was the complete cessation of all fuel-cycle activities in Iran.
Suspension and sanctions. The on and off negotiations between Iran and
the EU continued from the summer of 2005 until September 2006. Balking
at Iran’s request to be allowed until August 22, 2006 to respond to an EU
proposal put forward on June 6 by the permanent members of the UN Security Council and Germany, in July the Security Council passed resolution
1696 (2006), which demands “that Iran shall suspend all enrichment-related
and reprocessing activities, including research and development.”30 The lanJXDJHRIWKLVUHVROXWLRQVLJQL¿HVDGHSDUWXUHIURPWKHWUDGLWLRQDOPHDQVE\
which the Security Council makes it decisions binding.31 Regardless, there is
no doubt that the intention of the resolution was to make mandatory Iran’s
suspension which had been previously regarded as a voluntary, non-legally
ELQGLQJFRQ¿GHQFHEXLOGLQJPHDVXUH
Nearly four months after Iran failed to heed the UN Security Council
demand in resolution 1696 that it suspend its uranium enrichment activities,
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on December 23 the Security Council adopted resolution 1737 (2006) imposing limited sanctions on nuclear proliferation-sensitive activities in Iran.32
The thrust of the resolution is to halt Iran’s uranium enrichment and heavy
water projects.33 Like the previous resolution targeting Iran’s nuclear program, the approach taken in resolution 1767 departs from the norms by which
the Security Council traditionally invokes its powers to respond to threats to
LQWHUQDWLRQDO SHDFH 1RWDEO\ WKH UHVROXWLRQ PDNHV QR ¿QGLQJ WKDW WKH ,UDQ
situation constitutes a threat to international peace, a requisite for Security
Council to either impose sanctions or employ military force. This approach
can be seen as precluding any possibility of authorizing the use of force, a
UHDFWLRQWRWKH86DEXVHRISDVW81UHVROXWLRQVLQMXVWL¿FDWLRQRILWVLOOHJDO
invasion of Iraq. Also, this novel approach allows the Council to avoid making the arguably absurd assertion that Iran’s still primitive nuclear fuel-cycle
program presently constitutes a threat to the peace.34
The issue of suspension has become somewhat of a red herring, a
contentious point around which this situation has been escalated. In the view
of the IAEA, a pilot scale enrichment facility in Iran poses an acceptable
nuclear weapons proliferation risk. Moreover, Iran remains several years
away at best from being in the position to begin constructing an industrial
scale enrichment capacity. While the suspension or cessation of fuel-cycle
activities might help to reduce international tension on this matter, it is not
necessary for the completion of the IAEA investigation into Iran’s past nuclear
activities or for the IAEA to assess Iran’s compliance with its safeguards
obligations. As an apparent afterthought, resolution 1737 requires Iran to
“provide such access and cooperation as the IAEA requests to be able to …
resolve all outstanding issues.”35 However, the primary focus of the Security
Council has centered on the issue of suspension, making it the sole condition
for which sanctions might be lifted.36
In the April 2006 Safeguards Report on Iran, the IAEA made the unusual
HIIRUWWRVWUHVVWKDW³VDIHJXDUGVREOLJDWLRQVDQGFRQ¿GHQFHEXLOGLQJPHDVXUHV
are different, distinct and not interchangeable.”37 The report further states that
³WKH LPSOHPHQWDWLRQ RI FRQ¿GHQFH EXLOGLQJ PHDVXUHV´ WKH IRFXV RI 6HFXrity Council action, “is no substitute for the full implementation at all times
of safeguards obligations.”387KH ,$($ WKXV VXJJHVWHG WKDW WKH FRQ¿GHQFH
building measures are not as important as the safeguards, the object of which
is to prevent the diversion of nuclear materials to military use.
In the same paragraph the IAEA states that “in this context, it is also
important to note that the Agency’s safeguards judgements and conclusions
LQWKHFDVHRI,UDQDVLQDOORWKHUFDVHVDUHEDVHGRQYHUL¿DEOHLQIRUPDWLRQ
available to the Agency, and are therefore, of necessity, limited to past and
present nuclear activities. The Agency cannot make a judgement about, or
reach a conclusion on, future compliance or intentions.”39 The subtext of this
statement is that while Iran can be in full compliance with its safeguards
obligations, states can still point to its activities as revealing dubious
intentions. Although it is not mentioned, such suspicions are inherent in the
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utilization of nuclear energy and the operation of nuclear fuel-cycle facilities.
Thus Iran’s critics will always be able to say its nuclear program could be for
weapons, despite whatever conclusions the agency derives. This last point is
also true for every state that operates nuclear fuel-cycle facilities.
Time for negotiation. There are tendencies, especially in Washington,
to regard the Iran situation as extremely urgent. While certainly there are
important issues at stake, with respect to Iran and to the non-proliferation
regime generally, the urgency is overstated. If Iran were to make the
political decision to acquire a nuclear weapon, U.S. governmental and nonJRYHUQPHQWDODQDO\VWVEHOLHYH,UDQZRXOGQHHGDPLQLPXPRIWKUHHWR¿YH
\HDUVLQRUGHUWRSURGXFHVXI¿FLHQWQXFOHDUPDWHULDOIRUDVLQJOHZHDSRQ40
The Director of U.S. National Intelligence, John Negroponte, recently stated
that he believes Iran could develop a nuclear weapon between 2010 and
2015, up to ten years away.41 There is still time for all sides to work toward a
mutually acceptable diplomatic solution.
At such a stage, talk of broad economic sanctions and escalation is premature. Given the non-urgency of the matter one must look skeptically upon
those who have forcefully advocated and insisted upon such a course, setting aside and even hindering the process of negotiation. The tools of coercion and pressure have not proven to be reliable in modifying the behavior
of states, particularly on issues central to security. The WMD Commission
places the emphasis on inducements to persuade Iran not to pursue a nuclear
fuel-cycle capability, and makes the innovative suggestion that a regional
freeze on enrichment and reprocessing activities, which would also capture
Israel’s program, could be part of the solution.
As much as the Bush administration adamantly attempts to portray the
matter as a dispute between Iran and the international community, underlying
this crisis is the long-simmering tension and mistrust between the United
States and Iran. Over the course of the nuclear crisis Iran has offered to
address a very wide range of mutual social, political, economic and security
concerns including all aspects of its nuclear program and its support for socalled terrorist organizations. The time is more than past due for the U.S. to
set aside its grandiose regional ambitions, especially in light of the ongoing
debacle in Iraq. Progress on these issues requires the U.S. to engage the
Iranian regime in direct negotiations and to be willing to set normalization of
relations and security assurances on the table in exchange for the policies it
presently demands.
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The U.S.-North Korea Stalemate
North Korea’s test of a nuclear explosive device on October
9, 2006 shocked the world, prompting overdue attention to the
challenge posed to the non-proliferation regime by its nuclear
program and the longstanding hostile relationship between North
Korea and the United States. The history of the North Korea nuclear
issue demonstrates that coercion and non-engagement do not
constitute viable non-proliferation strategies.
North Korea joined the NPT in 1985, but held off on concluding its mandatory safeguards agreement with the IAEA, due in part
the continued presence of U.S. nuclear weapons stationed in South
Korea. The end of the Cold War provided a series of opportunities for the revitalization of relations on the Korean peninsula. In
September 1991, the U.S. unilaterally withdrew its nuclear weapons from the South.1 By early 1992, the two Koreas had signed the
Joint Statement for the Denuclearization of the Korean Peninsula,
pledging to “not test, manufacture, produce, receive, possess, store,
deploy or use nuclear weapons,” prohibiting both sides from possessing uranium enrichment and plutonium reprocessing facilities,
and agreeing to safeguards.2
Despite these early and strained diplomatic successes, the underlying political relationships between the primary antagonists, the
United States and North Korea, remained largely unchanged. Since
the 1950s, the two sides have persisted in a state of near-war, with
United States maintaining a stance of possible nuclear response to
a North Korean non-nuclear attack.3 In light of this ongoing political reality, it should have come as no surprise that the illusion of
SURJUHVVZDVTXLFNO\GLVSHOOHG,Q$SULOQHDUO\¿YH\HDUVSDVW
WKHGHDGOLQHSURYLGHGIRULQWKH1371RUWK.RUHD¿QDOO\FRQFOXGHG
its safeguards agreement with the IAEA, leading almost immediately to the discovery that it had produced and separated more plutonium than it had declared.4 The 1994 Agreed Framework, signed
by the United States and North Korea, emerged directly out of this
safeguards crisis—prompting the involvement of the UN Security
&RXQFLODQGWKHSRVVLELOLW\RIZDU²DQGUHSUHVHQWVWKH¿UVWDWWHPSW
to address the underlying political issues in the nuclear context.
Just as the path toward the global elimination of nuclear weapons
has been well mapped (see sections 1.2 and 3.3), the steps necessary
for a permanent solution to the stalemate on the Korean peninsula
have been long established. The failure to achieve this has been due
to the breakdown in implementation. The Bush administration has
Continued on next page
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played the role of the spoiler, immediately working to undermine
and abandon the 1994 Agreed Framework, ending diplomatic
engagement, and unilaterally ratcheting up pressure on the North
Korean economy in the vain hope that isolating the regime—really
the entire country—will somehow cause its collapse. This same
approach has failed elsewhere and has now resulted in the worst of
possible outcomes: a North Korean regime with a proven nuclear
weapon capability.
Worse, the Bush administration’s belated and sometime incoherent diplomatic overtures have been marred by disassociated,
ongoing, and aggressive attempts to isolate North Korea from the
international economy. Most notably, a mere four days after the
Six-Party Talks resulted in agreement in principle on denuclearization of the Korean peninsula in September 2005,5 the administration took action against the North Korean banking sector,6 setting
back diplomacy on the nuclear issue for more than a year.7 Despite
the administration’s claims that such actions are legal in nature
and bear no relation to the nuclear issues or broader policy toward
North Korea, it seems highly unlikely these acts have been driven
by some newly found respect for upholding international norms on
the part of the administration. More plausible explanations include
the existence of an internal split within the administration, or more
benignly, poor policy coordination. Regardless of the rationale, the
move underscores a marked lack of seriousness regarding the diplomatic initiative.
Overcoming the diplomatic impasse, in February 2007 the SixParty Talks achieved a long sought agreement on the implementation of the 2005 Joint Statement. Largely dealing with issues of the
sequencing of the steps required by each of the parties, many commentators have noted the striking similarity between these measures
and those contained in the 1994 Agreed Framework. The adminisWUDWLRQ¶V ¿UVW VWHS IRUZDUG WRZDUG D GLSORPDWLF VROXWLRQ KDV EHHQ
to reinvent the same deal it rejected six years earlier. After years of
belligerent rhetoric and grudging engagement did little to prevent
North Korea’s acquisition of nuclear weapons, this agreement represents a clear repudiation of the Bush administration’s policies on
North Korea since 2001.
'HVSLWHWKLVODXGDEOHLQWHULPDFKLHYHPHQWWKHGLI¿FXOWVWHSV
lie ahead. Implementation of the 2005 Joint Statement and the ultimate goal of achieving the denuclearization of the Korean Peninsula are not certain. Moreover, while the statement contains many
SRVLWLYHHOHPHQWVVXFKDVUHTXLULQJ1RUWK.RUHDWRYHUL¿DEO\GLVContinued on next page
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mantle only its plutonium production capability within 60 days
and obligating the U.S. to participate in a bilateral process, leading
to the restoration of diplomatic relations and working toward the
normalization of relations, it could go farther. The WMD Commission soundly recommends a revival of the 1992 declaration, which
would establish the Korean Peninsula in essence as a zone free of
nuclear fuel cycle facilities (paralleling the Commission’s proposal
for a freeze on such activities in the Middle East). Toward achieving lasting regional security, non-governmental organizations in the
region have called for a nuclear weapon free zone treaty among Japan, South Korea, and North Korea with assurances against use of
nuclear weapons given by the United States, China, and Russia.8
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Closing the Nuclear Fuel-cycle Loophole
As more countries are anticipated to develop nuclear power sectors, the
need for nuclear fuel-cycle services will continue to grow. This will bring
with it the likelihood that more states will seek enrichment and reprocessLQJFDSDELOLWLHVFLWLQJVWDWHVRYHUHLJQW\DQG$UWLFOH,9DVMXVWL¿FDWLRQV$W
the present time, while the UN Security Council deliberates on coercive
measures intended to bring an end to Iran’s nuclear fuel-cycle ambitions,
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new commercial scale uranium enrichment projects have been announced
in Argentina, Australia, and South Africa. Regarding the unchecked spread
RI WKHVH WHFKQRORJLHV WKH 86 1DWLRQDO 6HFXULW\ 6WUDWHJ\ VWDWHV ³WKH ¿UVW
objective requires closing a loophole in the Non-Proliferation Treaty that
SHUPLWVUHJLPHVWRSURGXFH¿VVLOHPDWHULDOWKDWFDQEHXVHGWRPDNHQXFOHDU
weapons under cover of a civilian nuclear power program.”42
The leaders in the charge to close this “loophole” have been the industrialized powers, notably those who operate nuclear fuel-cycle facilities and
either possess nuclear weapons or permit the U.S. to house them on their
QDWLRQDOWHUULWRULHV6LQFHWKH¿UVWXVHRIQXFOHDUZHDSRQVWKHUHKDYHEHHQ
proposals made with the intent to control the spread of nuclear technology,
beginning with the recommendations in the 1946 Acheson-Lilienthal report,
calling for international ownership of the means of producing nuclear materials. The report recognized that nuclear weapons and nuclear energy are inextricably linked. It also prophetically predicted that an international system
FRPSULVHGVROHO\RILQVSHFWLRQVZRXOGEHLQVXI¿FLHQWDVGHWDLOHGDERYHDQG
H[HPSOL¿HGWKURXJKWKHFDVHRI,UDQ43 Since the advent of “Atoms for Peace”
numerous other proposals have been put forward for multinational control of
the nuclear fuel-cycle, and have subsequently languished.
7KH:0'&RPPLVVLRQWDNHVQR¿UPSRVLWLRQRQDGGUHVVLQJWKHVSUHDG
of nuclear fuel-cycle technology, calling only for the exploration, through the
IAEA, of proposals for international fuel banks, regional fuel-cycle service
centers, and restricting fuel production to a few powerful states. There are
certainly no easy solutions to these problems. As the Commission indicates,
LW LV QRW FHUWDLQ KRZ WR PDNH IXHO EDQNV VXI¿FLHQWO\ UHOLDEOH WR VWDWHV WKDW
have to plan for changing geopolitical circumstances.44 Multilateralizing the
fuel-cycle through regional centers still poses the risk of spreading knowlHGJHDERXWWKHWHFKQRORJ\7KH¿QDOSURSRVDOZKLFKWKH&RPPLVVLRQVXUprisingly includes as one deserving consideration, would limit the possession
RIIXHOF\FOHIDFLOLWLHVWRWKRVHVWDWHVWKDWDOUHDG\SRVVHVVWKHP6SHFL¿FDOO\
referring to an initiative advanced by the Bush administration and known as
the Global Nuclear Energy Partnership (GNEP), this approach would divide
the world into “fuel-cycle states” and “user states,” that is, “nuclear haves”
and “nuclear have-nots,” not with respect to weapons but rather nuclear fuel
production. Regarding the possession of nuclear weapons, the Commission
pointedly rejected “the suggestion that nuclear weapons in the hands of some
pose no threat, while in the hands of others they place the world in mortal
jeopardy,” further noting that “governments possessing nuclear weapons can
act responsibly or recklessly” and that “governments may also change over
time.”45 Logically this argument should naturally extend to the possession of
the means to readily manufacture nuclear weapons.
3XWWLQJDVLGHVSHFL¿FLQVWLWXWLRQDOSURSRVDOVWKHEHVWFRXUVHZRXOGEH
for states to work toward less reliance on nuclear power for energy generation. Regardless of where these facilities are located they bring with them the
fear and possibility of weapons proliferation and ultimately represent a for-
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midable roadblock on the path to elimination of nuclear weapons. Preceding
any global phase-out of nuclear power, states should seek to end the spread of
new nuclear fuel production facilities, not under international control, and to
phase-out existing non-international facilities, including in the weapon-possessing states.46$Q\JOREDOVFKHPHWKDWFDOOVIRUWKHLQGH¿QLWHUHWHQWLRQRI
the means to produce nuclear weapons by some, but prohibits their development by others, is doomed to fail. Moreover, many developing states, which
have been generally more supportive of Iran’s position, are wary of accepting
additional constraints on the development of nuclear technology, at least absent demonstrable progress on nuclear disarmament issues. The connection
between the 60 year failure to secure the nuclear fuel-cycle and the failure of
nuclear disarmament initiatives in this context cannot be overstressed.
Recommendations for U.S. Policy
•

The United States should engage in direct negotiations with Iran
and work toward achieving an agreement addressing the spectrum
of political, economic, and security issues. Such negotiations should
lead to a process resulting in the end of unilateral U.S. economic
sanctions, the provision of credible security assurances by the United
States, and preclusion of Iran’s acquisition of nuclear weapons,
and culminating in the normalization of relations between the two
countries.

•

The United States should work multilaterally toward cessation of
the construction of additional nationally-controlled plutonium reprocessing and uranium enrichment facilities, and support the transfer of existing facilities, including its own, to international control.

